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PRELIM IN A RY STA TEM EN T
D escription of Related Motions
Defendant’s motion, Johnson & Johnson Vision Products. Inc.’s Summary Judgment
Motion Against the Claims of Kansas, Maine. North Carolina, and Utah, dated October 15, 1999,
seeks summary judgment against the four states on statute o f limitations grounds. Johnson &
Johnson says the instant motion is intended to supplement its July 8, 1998 motion against 28
other plaintiff states.5 Indeed, the current motion is not accompanied by a memorandum in
support, relying instead on the memorandum filed with Johnson & Johnson’s July 1998 motion.
In addition, Johnson & Johnson filed a separate motion dated October 15, 1999, joining
the American Optometric Association’s summary judgment motion which was filed September
3, 1999.2 The AOA’s motion also seeks judgment against plaintiff states on statute o f limitations
grounds.3

1 The July 8, 1998 motion, Johnson & Johnson Vision Products. Inc.’s Motion for
Summary Judgment Dismissing the Claims of the Plaintiff States (D kt 515) (and accompanying
memorandum) sought summary judgment against 28 states, including North Carolina. Johnson
Sc Johnson’s current motion again seeks dismissal o f North Carolina’s complaint, but this is tire
only state for whom Johnson & Johnson repeats its motion. This duplication appears to stem
from the dismissal and subsequent refiling of North Carolina’s complaint.
/
2 Johnson Sc Johnson’s joinder motion is entitled Defendant Johnson & Johnson Vision
Products. Inc.’s Joinder of Defendant American Ootometric Association’s Statute of Limitations
Summary Judgment Motion. The AOA motion is entitled The AO A Defendants’ Motion for
Summary Judgment on Statute of Limitations Grounds.
3 The plaintiff states’ response to the AOA motion, Plaintiff States Opposition to AOA’s
Motion for Summary Judgment on Statute of Limitations, dated October 18,1999, also is hereby
submitted in response to Johnson & Johnson’s joinder in the AOA statute o f limitations motion.
1

No New Legal or Factual Issues R aised,,
Johnson & Johnson’s argument is very straightforward. It argues that the last date on
which the states’ cause of action could have accrued was March, 1992. Consequently, argues
Johnson & Johnson, the four year statute of limitations under federal antitrust laws means the last
date on which any state could have tiled suit was March 1996. Because 22 states filed suit in
December 1996, with another nine states joining up through June 1, 1998, defendant argues that
all the enforcement suits by the states should be dismissed because they are beyond the four-year
statute of limitations under the Sherman Act.
The instant motion makes no factual allegations or legal arguments against Kansas,
Maine,4 North Carolina, or Utah that are different than the arguments made by Johnson &
Johnson against the other states. There is no allegation that these four states had notice of the
claims within four years of the time that their suits were filed or that any of these jurisdictions
failed to act diligently when it was on notice o f defendants’ conspiracies.
ARGUM ENT
There has been ho shortage o f motions to this court on statute o f limitations grounds. As
noted above, Johnson & Johnson filed its first statute of limitations motion against the states in
July 1998. The AO A filed a similar motion in September 1999. That motion relied, in part, on
Johnson & Johnson’s 1998 motion. Johnson & Johnson joined the AOA motion on October 15,
1999. Johnson & Johnson then also filed a separate statute of limitations motion against these

4
Johnson & Johnson’s argument that M aine’s statute of limitations on its state antitrust
claims is four years is incorrect. The limitations period under Maine law is six years. 14 Me.
Rev. Stat. Ann. § 752 (West 1997).
?
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four states, also on October 15, 1999. The plaintiff states have filed comprehensive responses to
the prior motions by Johnson & Johnson and the AO A.
Defendant’s latest summary judgment motion raises no new facts or legal theories.
Instead,'Johnson & Johnson relies on its memorandum filed previously in this matter and also
relies on the motion and memorandum filed by the AOA against the states in September 1999.
Rather than repeat the states’ legal arguments in response to this most-recent attack on
statute o f limitations grounds, the states of Kansas, Maine, North Carolina, and Utah adopt and
rely oh the responses previously filed by the states in this matter. The memoranda o f law
detailing the states’ arguments are contained in the Memorandum o f Plaintiff States Opposing
Yistakon’s Motion for Summary Judgment on Statute o f Limitations Grounds, dated December
21, 1998, and the Plaintiff States’ Opposition to AOA’s Motion for Summary Judgment on
Statute of Limitations. dated October 18, 1999.
Those two memoranda describe how summary judgment should be denied because 1) the
conspiracy is continuing, 2) the class action suit in this matter tolled the running of the statute of
limitations for these parens patriae actions brought by the states, 3) there has been fraudulent
concealment of the conspiracy by defendants, and 4) there are disputed factual questions, crucial
to resolution of the statute of limitations question, that can be determined only by the trier of fact.
/
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CO NCLUSIO N
Johnson and Johnson’s motion for summary judgment on statute of limitations grounds
should be denied for the same reasons that the earlier motion filed by Johnson & Johnson should
be denied and for the reasons articulated in the states’ opposition to the similar motion filed by
the AO A.
Dated: October 29, 1999
Respectfully submitted,
JAN GRAHAM
Attorney General o f Utah
R. WAYNE KLEIN
Assistant Attorney General

Attorneys for Plaintiffs
THE STATE OF UTAH and also on behalf
of THE STATES OF KANSAS, MAINE
and NORTH CAROLINA

/
/
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UNITED STATES DISTRICT COURT
FOR THE M IDDLE DISTRICT OF
FLORIDA
98 JUN - |
JACKSONVILLE DIVISION

GU7L ::
r

STATE OF MAINE, by its
Attorney General, Andrew Ketterer

:

Plaintiff,
THE STATE OF MAINE’S
COMPLAINT AND
JURY DEMAND

V.

The American Optométrie Association,
Johnson & Johnson Vision Products, Inc.
d/b/a Vistakon, Bausch & Lomb, Inc.,
Contact Lens and
Anterior Segment Society, Inc., American
Society o f Contact Lens Specialists, Society o f
Eye Care Specialists, Eye Care
Management Group, Vision Enhancement
Council International, Society o f Contact Lens
Specialists, National Association o f Contact
Lens Specialists, L. Edward Elliott, John A.
Gazaway, Richard Hopping, Paul Klein, James
C, Leadingham, Melvin Remba, Lee Rigel,
Ronald Snyder, Jack Solomon, William David
Sullins, Jr., and Stanley Yamane,
Defendants.

INTRODUCTION
The State of Maine, ("the State"), by its Attorney General, Andrew
Ketterer, seeks to join, adopt, repeat, and endorse the position o f the twenty-eight
plaintiff states in litigation currently pending in front o f the Honorable Harvey B.
Schlesinger in In re Disposable Contact Lens Antitrust Litieation. M.D.L. 1030
(M.D. Fla.) (HES) (HTS). This complaint largely tracks the allegations o f the
Amended Complaint brought by the Attorneys General o f twenty-four states in
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State o f California, et al. v. The American Optometric Association, et al., Civil
Action No. 97-861-Civ-J-20A (the States' Complaint) (Doc. No. 7, filed January
22, 1997, in 97 Civ. 6200 (E.D.N.Y.)) (consolidated into M DL 1030 by order
dated July 25, 1997 (Doc. 376, filed July 28,1997)).
In addition to joining, adopting, repeating, and endorsing the allegations
and litigation position o f the twenty-eight plaintiff states, the State also agrees to
be bound by each and every order entered in MDL 1030 to the extent that order
binds the plaintiff states.
The State brings this antitrust action to remedy injuries caused by
Defendants and others. Defendants have conspired to avoid competition from
their rivals and preserve their market advantages. Defendants have accomplished
those goals by restraining consumer access to the prescriptions or work orders
needed to obtain contact lenses and restricting or eliminating the supply of contact
lenses to mail order companies, pharmacies, buying clubs, department stores,
mass merchandise outlets, and other alternative channels o f distribution. If not
illegally restrained, contact lenses would now be more widely available at a much
lower cost. The State seeks to remove the restraints, remedy the harm caused by
the restraints, assess penalties, and make contact lenses more readily available to
consumers at a much lower cost. The State seeks injunctive relief, penalties, and
damages, and complains and alleges as follows:
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JURISDICTION AND VENUE
1. This complaint is brought under §§ 4, 4c, and 16 o f the Clayton Act, 15 U.S.C.
§§ 15, 15c, and 26, to prevent and restrain violations o f section 1 o f the Sherman Act, 15
U.S.C. § 1 .
2. The parens patriae authority granted to the State pursuant to 15 U.S.C. §15c is
superior to class representation pursuant to Fed. R. Civ. Pro. 23.
3. This complaint also alleges violations o f Maine's Mini-Sherman Act, 10
M.R.S.A. § 1101, and Maine's Unfair Trade Practices Act, 5 M.R.S.A. §207. The State
seeks injunctive relief as well as civil penalties and damages based on these claims.
4. This Court has jurisdiction o f this action under 28 U.S.C. §§ 1331,1337, and
1367.
5. Venue in the Middle District o f Florida, Jacksonville Division, is founded on
28 U.S.C. 1391(b). At all times relevant to the bringing o f this action, each corporation
named as a defendant transacted business, was found, or resided in the Middle District o f
Florida. A substantial part of the events or omissions giving rise to the claims occurred in
the Middle District o f Florida.
DEFINITIONS
6. "Alternative Channels" means mail order companies, pharmacies, buying
clubs, department stores, mass merchandise outlets, and other distribution alternatives
other than O's that sell or could sell Contact Lenses to consumers. "Alternative Channel"
includes both wholesale and retail sales.
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7. "Contact Lens" means a medical device made o f plastic that is placed on the
eye and used to correct vision, A Contact Lens may be hard (rigid plastic) or soft
(flexible plastic). A soft Contact Lens may be daily wear (removed every night, cleaned,
and reinserted the next day) or extended wear (left in the eye over night), A Contact Lens
may be "disposable" or "frequent replacement" (marketed to be discarded and replaced in
short time periods, usually every seven days) or "conventional" (marketed for wearing
longer periods of time, up to a year or more, with cleaning and reinsertion).
8. "Contact Lens Manufacturers" means businesses that manufacture, market, and
sell Contact Lenses. "Defendant Manufacturers" means Vistakon and Bausch & Lomb.
9. "Defendant O's Trade Associations" means collectively, AOA, CLASS, and
CLASS'S Constituent Groups.
10. "Fitter" is an O authorized under state law to examine the eyes, prescribe a
lens to correct vision problems, and fit a Contact Lens on the eye. Under most states'
law, Fitter usually means an ophthalmologist or optometrist. In some states, a Fitter may
be a dispensing optician or ophthalmic dispenser.
11. "O" means an ophthalmologist, optometrist, or optician. "Three O's" means
ophthalmologists, optometrists, and opticians collectively. An ophthalmologist has an
M.D. degree from a medical school. An optometrist has an O.D. degree or its equivalent
from an optometric school. The educational requirements for an optician vary from state
to state, but usually include specialized training or an apprenticeship with an optician or
ophthalmologist. This action does not challenge any actions taken by opticians.
12. "Replacement Lens" means a Contact Lens that is sold to replace a Contact
Lens for which a prescription or work order has already been written.

4

13. "Vision Services" means the diagnosing and treatment o f vision problems.
This includes diagnosing, examining, and refracting the eye, and fitting Contact Lenses
on the eye.
PLAINTIFF
14. The State brings this action in its capacity as a sovereign, as parens patriae
on behalf o f natural persons for whom the State may act, and as parens patriae on behalf
o f the State's citizens, economy and general welfare. The violations o f federal and state
law alleged in this complaint have caused loss and damage, and threaten further loss and
damage:
a)

To the State and parties represented by the State as purchasers o f Contact
Lenses;

b)

To consumers and other natural persons who could purchase or benefit
from Contact Lenses; and

c)

To the State's general welfare and economy.
DEFENDANTS

15. The American Optometric Association ("AOA") is organized and exists under
the laws of the State of Ohio, with its principal place o f business in St. Louis, Missouri.
During the period covered by this complaint, members o f AO A engaged in the business
o f marketing and selling Contact Lenses in the Middle District o f Florida.
16. Bausch & Lomb, Inc. ("Bausch & Lomb") is organized and exists under the
laws o f the State o f New York, with its principal place of business at One Lincoln First
Square, Rochester, New York. During the period covered by this complaint, Bausch &
Lomb engaged in the business o f marketing and selling Contact Lenses in each of these

5

«*
f V'
0

United States and in the Middle District o f Florida. Bausch & Lomb is included within
the term Defendant Manufacturers.
17.

Beginning in 19S9 and continuing until at least 1994, certain optometrists

acted collectively as the Contact Lens and Anterior Segment Society, Inc. a/k/a CLASS
("CLASS"). CLASS was organized by and comprised o f six practice management
groups: (1) the American Society o f Contact Lens Specialists a/k/a the "Dirty Dozen"; (2)
Society of Eye Care Specialists a/k/a the "Obscene Thirteen," an unincorporated
association represented by Robert Davis o f Oak Lawn, Illinois; (3) Eye Care
Management Group, an unincorporated association represented by Paul Klein o f Ft.
Lauderdale, Florida; (4) Vision Enhancement Council International, an unincorporated
association represented by Waiter West o f Brentwood, Tennessee; (5) Society o f Contact
Lens Specialists a/k/a the "Younger Dirty Dozen Pius Two," an unincorporated
association represented by Wayne Cannon o f Columbia, South Carolina; and (6) National
Association o f Contact Lens Specialists a/k/a "The Moustache Group," an unincorporated
association represented by Walter Choate o f Madison, Tennessee (collectively referred to
as CLASS'S Constituent Groups). CLASS'S activities were assisted and financed by
Defendant Manufacturers. CLASS was incorporated on September 16,1992, under the
laws o f the State o f Tennessee, with its principal place o f business in Brentwood,
Tennessee. During the period covered by this complaint, members o f CLASS and
CLASS'S Constituents Groups engaged in the business o f marketing and selling Contact
Lenses in the Middle District o f Florida. The CLASS organizational meeting was held in
Ft. Lauderdale, Florida. CLASS and each o f CLASS'S Constituent Groups are included
within the term Defendant O's Trade Associations.
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18. Defendant O's include: L. Edward Elliott o f Modesto, California; John A.
Gazaway of Eagle Grove, Iowa; Richard Hopping o f Fullerton, California; Paul Klein o f
Fort Lauderdale, Florida; James C. Leadingham of Ashland, Kentucky; Melvin Remba o f
Los Angeles, California; Lee Rigel o f East Lansing, Michigan; Ronald Snyder o f Fort
Lauderdale, Florida; Jack Solomon o f Fort Lauderdale, Florida; William David Sullins,
Jr., o f Athens, Tennessee; and Stanley Yamane of Jacksonville, Florida. Each o f the
Defendant O’s are optometrists and are members o f AOA, CLASS, and/or CLASS'S
Constituent Groups. Defendants Rigel, Sullins, Elliott, Gazaway, Hopping, and
Leadingham conspired with defendant manufacturers o f contact lenses to eliminate
alternative channels o f distribution. Defendants Sullins, Hopping, Gazaway, and Elliott
met with defendant Vistakon in Jacksonville, Florida in October 1989 for the purpose o f
conspiring with defendant Vistakon to eliminate alternative channels o f distribution. As a
result o f this meeting, defendant Vistakon changed its policy with the purpose of
eliminating alternative channels o f distribution.
19. Johnson & Johnson Vision Products, Inc. d/b/a Vistakon, a Johnson &
Johnson Company ("Vistakon"), is organized and exists under the laws o f the State of
Florida, with its principal place o f business at 4500 Salisbury Road, Jacksonville, Florida.
During the period covered by this complaint, Vistakon engaged in the business of
marketing and selling Contact Lenses in the Middle District o f Florida. Vistakon is
included within the term Defendant Manufacturers.
CO-CONSPIRATORS
20. The following company is known by the State to be a co-conspirator in the
violations o f federal and state laws alleged in this complaint: Ciba Vision Corp.
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("CIBA"), a manufacturer o f Contact Lenses organized under the laws o f the state o f
Georgia with its principal place o f business in Duluth, Georgia.
21. The following individuals are known by the State to be co-conspirators in the
violations of federal and state laws alleged in this complaint: Douglas Becherer o f
Belleville, Illinois; Wayne Cannon o f Columbia, South Carolina; Ronald Cedrone o f
Portland, Maine; Walter Choate o f Madison, Tennessee; Harold Davis o f Oak Lawn,
Illinois; Robert Davis of Oak Lawn, Illinois; Lawrence DeCook o f Newton, Iowa; Barry
Farkas o f New York, New York; Arthur Giroux o f Alexandria, Virginia; David Hansen
o f Des Moines, Iowa; Jon Hayashida of Los Angeles, California; Timothy Kime, o f
Toledo, Ohio; Robert Koetting o f St. Louis, Missouri; Kenneth Lebow o f Virginia Beach,
Virginia; Jerry Lieblein of San Diego, California; Jack M elton o f Oklahoma City,
Oklahoma; James Scholles o f Cincinnati, Ohio; Joseph Shovlin o f Scranton,
Pennsylvania; Wayne Wood o f Jacksonville, Florida; and W alter W est o f Brentwood,
Tennessee.
22. The following associations are known by the State to be co-conspirators in
the violations o f federal and state laws alleged in this complaint: the California
Optometric Association; Optometric Society o f the City o f New York; the Wisconsin
Optometric Association.
23. Various other corporations, partnerships, business entities, and individuals
not named as defendants, both unknown and known to the State, have participated as
co-conspirators in the violations o f federal and state law alleged in this action, and have
performed acts and made statements in furtherance o f those violations.
TRADE AND C O M M ERCE
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24. The activities of defendants and the co-conspirators that are the subject o f this
complaint are within the flow of and substantially affect interstate commerce. A not
insubstantial volume of trade and commerce is involved and affected by the violations
alleged in this complaint.
25. Substantial quantities o f Contact Lenses are shipped in interstate commerce.
Substantial quantities o f materials used to provide Vision Services are shipped in
interstate commerce.
26. The manufacture, marketing, and/or distribution o f Contact Lenses in the
United States occurs, at least in part, through use o f various channels o f interstate
transportation and communication.
27. The marketing and/or provision o f Vision Services in the United States
occurs, at least in part, through use o f various channels o f interstate transportation and
communication.
MARKET ADVANTAGES FOR AN O
28.. A Contact Lens is a "medical device" under federal law. In addition to
Contact Lenses, toothbrushes and crutches are "medical devices." Federal law does not
require the purchaser of Contact Lenses to have a prescription or w ork order. Federal law
does not require a license to sell, dispense, or fit Contact Lenses.
29. The law of some states requires either a prescription or work order for a
consumer to purchase Contact Lenses. State law generally requires a license to dispense
an initial pair o f Contact Lenses, State law may require a license to sell Contact Lenses.
30. Under the law of the states in which prescriptions or work orders are required,
only an O can offer Vision Services and then write the prescription or work order needed
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for optical products, such as Contact Lenses, that correct or lessen vision problems. The
O, as a result o f providing Vision Services, determines the characteristics of an
appropriate Contact Lens for a consumer. A consumer usually must have a prescription
or work order from an O listing these characteristics to purchase an initial pair o f Contact
Lenses.
31.

Under the laws o f some states, a consumer may buy and a business may sell

Replacement Lenses without the purchaser presenting a prescription or work order to the
seller.
32r This exclusive legal authority to provide Vision Services and then to write the
prescription or work order for Contact Lenses gives an O a competitive advantage over
Alternative Channels when selling Contact Lenses. The use o f these exclusive powers
has led to O's selling most Contact Lenses.
33. Vision Services and even the initial pair o f Contact Lenses can be sold if most
states, including the State of Maine, either require or allow O's to release prescriptions or
work orders for Contact Lenses to the consumer, which in turn enables consumers to
purchase Contact Lenses separately from Vision Services.
34. Using these market advantages before Alternative Channels emerged as
competitors, optometrists and other O's could and did commonly charge their patients
from one to five times more to purchase Contact Lenses than their cost from the Contact
Lens Manufacturer or its distributor for the same Contact Lens. Many optometrists and
other O's derive a significant portion o f their income from the sale o f Replacement
Lenses.
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35. State law generally provides that the initial pair o f Contact Lenses be fitted on
the consumer's eyes by an ophthalmologist or optometrist, and sometimes an optician.
36. Under state law, the sale o f Replacement Lenses never requires that a
consumer purchase Contact Lenses solely from an O acting as a Fitter.
37. If the prescription or work order is written for a specific brand o f Contact
Lens, state law influences, but rarely prohibits, the substitution o f another brand for the
brand specified if the parameters o f the substitute brand are similar or identical to those o f
the specified brand. (Except to the extent it allows state law provisions, federal law does
not limit the substitution of one brand for another in filling a prescription for Contact
Lenses.)
DEVELOPMENT OF A MARKET FOR ALTERNATIVE CHANNELS
38. Prior to 1988, Defendant Manufacturers sold Contact Lenses directly to
Alternative Channels, as well as to the Three O's. Alternative Channels had a very
limited market presence and posed little competition to O's in the sale o f Contact Lenses.
39. Commencing in 1987 in test markets and in 1988 nationally, Vistakon began
to market and sell a new type o f soft Contact Lens, which is now known as a "disposable"
Contact Lens. Bausch & Lomb and CIBA began to market and sell comparable Contact
Lens, labeled "frequent replacement" Contact Lenses, shortly thereafter.
40. The introduction o f "disposable" and "frequent replacement" Contact Lenses
created increased demand in what was a flat, stagnant market and greatly increased the
volume of sales o f Contact Lenses. Consumers replace "disposable" and "frequent
replacement" Contact Lenses at much shorter intervals than they replace "conventional"
soft Contact Lenses. With this dramatic increase in sales volume attributable to the
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introduction of, and rapid sales growth in, "disposable" or "frequent replacement" Contact
Lenses, came an increase in the number, size, and potential volume o f sales o f Contact
Lenses by Alternative Channels.
41. Alternative Channels applied a significantly smaller markup, and
consequently sold Contact Lenses for significantly less than the vast majority o f the
Three O's. Alternative Channels also offered consumers desirable and valuable
conveniences, such as shopping by mail and more and better located sales outlets. Unlike
many O's, Alternative Channels sold Replacement Lenses without requiring consumers to
pay for either an unnecessary office visit or an unnecessary eye exam.
FIRST CLAIM FOR RELIEF - SHERMAN ACT SECTION 1 RESTRAINTS AGREED TO BETWEEN AND AMONG ALL DEFENDANTS

42. Beginning at a time unknown to the State, but at least as early as 1985,
Defendant O's and other O's, operating at least in part through Defendant O's Trade
Associations, entered into a contract, combination, or conspiracy in restraint o f interstate
trade and commerce for the purpose and with the effect o f restricting competition from,
increasing the costs of, and erecting barriers to entry for Alternative Channels and o f
limiting individual consumers' ability and opportunity to use Alternative Channels. This
contract, combination, and conspiracy was accomplished with the knowing aid and
assistance of the remaining Defendants and their co-conspirators. This contract,
combination, and conspiracy is more particularly described by the remaining paragraphs
o f this First Claim for Relief.
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JOINT ACTIVITIES BY O'S AND THEIR TRADE ASSOCIATIONS
43. In response to the growth o f Alternative Channels, Defendant 0 's,
individually and through Defendant O's Trade Associations, combined, conspired, and
agreed to a plan o f action designed to restrict competition from, increase the costs of, and
erect barriers to entiy for their competitors, Alternative Channels.
44. This plan of action took two forms. First, O's sought to limit the ability o f
Alternative Channels both to purchase and sell Contact Lenses. In antitrust parlance, O's
sought exclusive dealing arrangements with Contact Lens Manufacturers. Second, O's
sought to control and limit consumers' ability and opportunity to purchase Contact Lenses
from Alternative Channels. In antitrust parlance, O's sought to tie the sale o f Contact
Lenses to the sale o f Vision Services.
45. AO A and other Defendant O's Trade Associations have long acted to
coordinate the activities o f the Three O's, including joint activities to maintain and
expand the market advantages enjoyed by O's. These joint activities include opposing
sales by Contact Lens Manufacturers to Alternative Channels, developing ways to
discipline Contact Lens Manufacturers who make such sales, opposing and limiting ready
access by consumers to both the legal and the market information needed to purchase
Contact Lenses from Alternative Channels, and otherwise opposing and restraining
purchase o f Contact Lenses by consumers from Alternative Channels,
EFFORTS TO STRENGTHEN MARKET ADVANTAGES
46. The O's sought to preserve their market advantages by maintaining and
increasing the difficulty experienced by any consumer who sought to buy Contact Lenses
separately from Vision Services. By June 16, 1987, the Licensure and Regulation
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Committee o f AOA had gathered, analyzed, and disseminated detailed information
concerning the federal and state laws and regulations affecting the sale o f Contact Lenses
through Alternative Channels. AOA through the Committee suggested how this legal
framework could be used to disadvantage the sale of Contact Lenses through Alternative
Channels.
47. From 1986 onward, the Licensure and Regulation Committee and the Contact
Lens Section o f AOA repeatedly sought to pass an AOA resolution endorsing state
legislation and regulations to prohibit sales o f Contact Lenses through Alternative
Channels. By 1988, AOA passed a reworded version o f a resolution proposed by the
California Optométrie Association advocating state legislation to prohibit sales of
Contact Lenses through Alternative Channels.
48. For the most part having failed in these legislative campaigns to secure
passage o f legal prohibitions, O's and Defendants O's Trade Associations undertook other
and further efforts to eliminate or restrain Alternative Channels. For example, the
W isconsin Optométrie Association and other state Optométrie Associations worked to
prevent (or at least discourage) the release to consumers o f patient records and
prescriptions or work orders so as to limit consumer access to information needed to
purchase Contact Lenses.
49. As part of efforts in various states to hinder or eliminate the sale o f Contact
Lenses through Alternative Channels, AOA through its state affiliates and other
Defendant O's Trade Associations encouraged and advised their members to avoid or
discourage release o f Contact Lens prescriptions or work orders, even when release was
permitted or required under state law.
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50. AOA and other Defendant O's Trade Associations urged O's to write
prescriptions or work orders that specified brands, had limited duration, or otherwise
limited consumer access to competitive alternatives.
DECEPTIVE ACTIVITIES
51. AOA and CLASS encouraged the writing and publication o f articles in their
own publications and generally in the trade press that denigrated, regardless o f the facts
or competing viewpoints, the sale of Contact Lenses through Alternative Channels.
52. Defendant O Trade Associations had frequently claimed that the purchase o f
Contact Lenses by consumers from Alternative Channels gave rise to patient ocular
health care problems. Because support for this claim was at best anecdotal, in 1987 and
again in 1988, AOA considered either sponsoring or conducting a scientific study to test
this claim. On both occasions, AOA rejected undertaking such an effort because AOA
concluded it would have to publish any such study and that the purchase o f Contact
Lenses by consumers from Alternative Channels probably did not give rise to ocular
health care problems.
53. AOA continued to represent to the public that the purchase o f Contact Lenses
by consumers from Alternative Channels did give rise to ocular health problems.
54. In January 1990, AOA falsely represented to the Food and Drug
Administration that a survey supported the conclusion that consumers who obtained
Contact Lenses through Alternative Channels encountered ocular health problems as a
direct result.
55. Defendant O's and Defendant O's Trade Associations sought to restrain or
foreclose competition by making representations to mislead the public to believe that
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Contact Lenses must be purchased from an O (both as a legal matter and as a way to
avoid ocular health problems), that federal law required a license to sell or a prescription
to buy Contact Lenses, and/or that state laws imposed restrictions on the purchase or sale
o f Contact Lenses that state law did not in fact impose.
56. Defendant O's Trade Associations sought to limit or foreclose competition by
misleading the public to believe that Contact Lenses, for both health and legal reasons,
could lawfully be sold only by an O functioning as the Fitter for those Contact Lenses.
57. Defendant O's Trade Associations misled individual O's into believing that an
O would be personally liable for any damages that flowed from his or her patient wearing
Contact Lenses if an 0 wrote a prescription that could be filled by Alternative Channels.
JO IN T A CTIVITIES AM ONG O 'S AND M ANUFACTURERS.
58. As a major element o f their concerted effort to prevent consumers from
obtaining Contact Lenses through Alternative Channels, O's and Defendant O’s Trade
Associations sought assistance from Defendant Manufacturers and others. The O's,
individually and through their associations, sought agreements from the Defendant
Manufacturers that manufacturers would sell Contact Lenses only to the Three O's, and
not to Alternative Channels, either directly or indirectly, even though such sales were
lawful in every state.
O'S AS "G A T E K E E PE R S”
59. The Three O's can adversely impact the business o f each manufacturer of
Contact Lenses if they collectively denigrate or refuse to prescribe the'brands o f Contact
Lenses offered by that manufacturer. Consumers seeking Contact Lenses must first
obtain Vision Services from an 0 to determine the appropriate Contact Lenses. The
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initial purchase and most replacement purchases o f Contact Lenses require either a
prescription or work order, on which the O has the power to designate which specific
manufacturer brand of Contact Lenses can be sold or purchased.
60. In addition, a manufacturer of Contact Lenses normally gains new consumers
only when that consumer follows the advice, suggestion, or direction o f an O to purchase
a specific brand o f Contact Lenses. Because either a prescription or work order is needed
under most states' laws for the initial purchase o f Contact Lenses, consumers usually can
only purchase the brand specified on the prescription or work order. Furthermore, unless
a consumer incurs the expense and inconvenience o f obtaining a new prescription or work
order, all Replacement Lenses that consumer purchases usually will be the same brand as
specified on the initial prescription or work order.
61. Moreover, normally only O’s know, but do not generally convey to their
patients, the differences, if any, between and among different brands and types o f Contact
Lenses. This asymmetry o f information contributes to consumers overwhelmingly
buying the brand and type o f Contact Lens specified by the O from whom the consumer
purchased Vision Services.
62. Thus, as "gatekeepers," O’s have the power to direct or channel consumers
either to or away from any specific manufacturer’s brand o f Contact Lenses. That is, O's
either legally or practically control the selection and use by consumers o f specific brands
o f Contact Lenses. Both O's (individually and through their associations) and Contact
Lens Manufacturers know that O's act in the marketplace as such "gatekeepers."
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O'S USING THEIR POWER AS "GATEKEEPERS
63. Using and threatening more use o f their power as "gatekeepers," O's and
Defendant O's Trade Associations exerted pressure on Contact Lens Manufacturers to
agree to eliminate, or at least restrain, the supply of Contact Lenses to Alternative
Channels and to agree to assist the O's efforts to limit ready access by consumers to their
prescriptions or work orders.
64. In response to this pressure, Defendant Manufacturers agreed to alter and
altered their sales policies or practices so that the Three O's became the only authorized
purchasers o f Contact Lenses (Replacement or otherwise) from Defendant Manufacturers.
65. In response to this pressure, Defendant Manufactures agreed to alter and
altered their sales and distribution practices to limit ready access to the prescription, work
order, or other information a consumer would need to purchase Contact Lenses from
Alternative Channels.
JOINT ACTIVITIES AMONG MANUFACTURERS
66. AO A and the other Defendant O's Trade Associations provided each
Defendant Manufacturer with information on the Contact Lens sales policies o f the other
Defendant Manufacturers. Members o f AOA's Industrial Relations Committee and
Contact Lens Section conveyed this information to Defendant Manufacturers.
67. Defendant Manufacturers also communicated with one another through
Manufacturer Trade Associations, through the TRW Contact Lens Credit Group and by
other means.
68. Manufacturers monitored the sales policies and practices o f other Contact
Lens Manufacturers. None wanted to adopt formally, either first or alone, a sales policy
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to sell to Alternative Channels because o f the risk that the Three O's would retaliate by
channeling consumers away from the Manufacturer's brands o f Contact Lenses.
69. Once one Contact Lens Manufacturer agreed to adopt and enforce a restricted
distribution policy, the other Contact Lens Manufacturers were under pressure to take
similar steps.
70. Contact Lens Manufacturers were aware that the O's needed the agreement
and support o f Manufacturers to foreclose or otherwise inhibit competition from
Alternative Channels.
71. In response to such pressure from O's and Defendant O's Trade Associations,
Contact Lens Manufacturers (including Defendant Manufacturers) issued policy
statements limiting sales solely to businesses with an O actually fitting the Contact
Lenses on the premises and thus refused to sell Contact Lenses directly or indirectly to
Alternative Channels.
72. Defendant Manufacturers intended and achieved the intent o f the announced
policies to compel competing Contact Lens Manufacturers to adopt and enforce similar
sales policies to restrain sales o f Contact Lenses by Alternative Channels.
COMMUNICATIONS AMONG THE CONSPIRATORS
73. Numerous opportunities for reaching anticompetitive agreements were and
are present in markets for the sale and distribution of Contact Lenses. For example, the
formal and informal parts of meetings o f Defendants O's Trade Associations provide such
opportunities for O's. The formal and informal parts o f meetings o f trade associations of
which Defendant Manufacturers are members ~ such as the Contact Lens Institute and
the TRW Contact Lens Credit Group —provide such opportunities for Contact Lens
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Manufacturers. The formal and informal parts of trade shows, educational programs, and
state optométrie association meetings provide such opportunities for O's and Contact.

;

Lens Manufacturers.
74. The transaction of business between O's and Contact Lens Manufacturers
provide additional opportunities for reaching anticompetitive agreements. Contact Lens
Manufacturers know, expect, and use O's as a source o f information on the actions o f
other Contact Lens Manufacturers.
75. In addition, leaders among the O's serve on Advisory Panels for Contact Lens
Manufacturers to provide marketing and practice management information to those
Contact Lens Manufacturers.
76. Defendants used these opportunities to reach, implement, and further
anticompetitive agreements. Specific illustrative communications among the Defendants
for the specific purpose o f reaching, implementing, and furthering their anticompetitive
agreements follow.
77. Beginning in about 1985, AOA focused effort on the issue o f sales o f Contact
Lenses to consumers by Alternative Channels, particularly pharmacy sales. The original
analysis of this issue was done by both AOA's State Licensure and Regulatory
Committee, a committee within the State Legislative Center, and AOA's Contact Lens
Section.
78. By December 1985, AOA's Contact Lens Section had already drafted and
proposed an AOA "position paper" concerning sales o f Contact Lenses by Alternative
Channels, focusing on pharmacies and mail order houses. The "paper" sought a formal
public AOA resolution that called for the absolute prohibition o f Contact Lens sales by
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these Alternative Channels. In early 1986, AOA's Contact Lens Section urged an AOA
resolution banning all Alternative Channel sales o f Contact Lenses, and prepared for
dissemination o f papers supporting this position.
79. AOA rejected the approach urged by AOA's Contact Lens Section as
apparently "self-serving" and because it thought a public relations campaign would give
publicity to Alternative Channels, which could be contrary to its members' economic
interests.
LIMITING CONSUMER ACCESS TO PRESCRIPTIONS
80. AOA's Contact Lens Section turned to considering the O's role as
"gatekeeper" to restrain competition from Alternative Channels. The Section sought to
publish articles calling for O's to use the power to write prescriptions to discourage
consumers from purchasing Contact Lenses from Alternative Channels. The Section
sought an AOA resolution that all Contact Lenses should be dispensed only by O's. This
effort was coordinated with AOA's Licensure and Regulation Committee and AOA's
Inter-Associational /Inter-Profession Committee.
81. On July 7,1987, AOA's Contact Lens Section unanimously adopted a
resolution to that effect. The Section's resolution was revised once again prior to being
submitted to the AOA Board of Trustees in February o f 1988 and was defeated by the
AOA Board in March 1988.
82. In summer 1988, the AOA House o f Delegates passed a resolution advocating
laws and regulations that restricted the ability o f Alternative Channels to sell Contact
Lenses that responded to a resolution proposed by the California Optometric Association.
The California proposal sought to ban sales by Alternative Channels and non-O's, and
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called .upon AO A to enlist the support o f the Contact Lens Institute and the Contact Lens
Manufacturers Association for that effort.
83. As part of AOA's effort to pass restrictive laws and regulations, in June 1987,
AOA's Licensure and Regulation Committee published a compilation o f state and federal
laws and distributed the publication to every state affiliate and others. In addition to the
legislative material, the publication described how the "gatekeeper" power o f O's could
be used to disadvantage O's competitors, including Alternative Channels. The
publication urged recipients to consider the materials even if they were "not currently
addressing the issue of the sale o f contact lenses through pharmacies and mail order
businesses." AOA's Contact Lens Section directly offered its support to a California
Optométrie Association effort to pass restrictive California state laws.
84. Beginning also in 1987-1988, AOA began to develop and publicize
information about an O's power to limit prescriptions or work orders for Contact Lenses.
AOA counseled members, state optométrie associations, and other O's to consider writing
prescriptions that limited the quantity o f Contact Lenses that could be purchased, limited
the numbers o f refills, and set expiration dates. As part o f AOA's efforts, Solomon,
Chairman o f AOA's Contact Lens Section, wrote articles encouraging O's to restrict
consumers' access to prescriptions and work orders, and other information needed for a
consumer to purchase Contact Lenses from Alternative Channels.
85. Similarly, several state optométrie societies, with the assistance o f AOA,
counseled members to consider imposing limits on prescriptions in an effort for O's to
make it more difficult for patients to purchase Contact Lenses from Alternative Channels
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or competing O's. The limits considered were as to quantity, number o f refills, and the
setting of expiration dates.
86. AOA's Contact Lens Section developed and conducted a survey o f its
members in 1989, trying to support its position that opposing sales o f Contact Lenses to
Alternative Channels was justified by health care concerns. Although the survey was
severely flawed scientifically and did not support the Section's position, AOA
nonetheless represented to the United States Food and Drug Administration and AOA
members that the survey supported AOA's contention that consumers who obtained
Contact Lenses through Alternative Channels encountered health problems as a direct
result.
LIMITING DISTRIBUTION OF CONTACT LENSES
TO PROVIDERS OF VISION SERVICES
87. On or about September 5,1989, the President, officers, and other
representatives of AOA - Sullins, Elliott, Gazaway, Hopping, Rigel, and Leadingham ~
met with representatives, including the President and CEO, o f Bausch & Lomb in
Rochester, New York. At the time, Bausch & Lomb was the leading soft Contact Lens
Manufacturer in terms of overall sales volume.
88. AOA participants complained that Bausch & Lomb did not adequately
control the sale of its Contact Lenses. The participants discussed and agreed to work to
control access by Alternative Channels to Bausch & Lomb Contact Lenses, to ensure that
Contact Lenses would be treated by Contact Lens Manufacturers as a prescription item
only and to work toward an industry and profession-wide standard limiting a Contact
Lens prescription as to time, and restraining brand substitution.
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89. In a letter to Hopping, Chair of the AOA's Industrial Relations Committee,
dated October 16, 1989, the President o f the Professional Products Division o f Bausch Sc
Lomb, Harold Johnson, who had participated in the September 5, 1989 meeting, thanked
AOA for meeting with Bausch & Lomb, encouraged AO A (and Bausch Sc Lomb) to "lean
on each other," and confirmed that the participants in the meeting had shared their
"thoughts relating to mail order contact lenses and drug store dispensing."
90. In October 1989, AOA officers and representatives -- Sullins, Kime,
Hopping, Hunter,, and Elliott —met with officers and exeoutives o f Vistakon in Ponte
Vedra Beach, Florida. At the time, Vistakon was the preeminent Contact Lens
Manufacturer o f "disposable" and "frequent replacement" Contact Lenses.
AOA and Vistakon participants in the meeting took and exchanged notes o f the meeting
to ensure that everyone understood the discussions had and the agreements reached.
91. Pursuant to agreements reached at the meeting, Vistakon agreed to:
a)

Give to AOA for possible disciplinary action the names o f O's who
were known to sell Contact Lenses to Alternative Channels for
resale.

b)

Send a letter to all pharmacy and drug store associations indicating
that Vistakon would not sell Contact Lenses through pharmacies or
drugstores, irrespective o f any state laws that might authorize such
sales as legal.

c)

Change the packaging for its "disposable" Contact Lens so as to
read in substance "For prescription use only by a licensed
optometrist, ophthalmic physician, or optician," and to try to use
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the word "unlawful" iii its revised packaging to describe
sales from other sources.
d)

Alter its Contact Lens sales policy to state that the only
authorized sales of Vistakon lenses would be to the Three
O's,

92. Pursuant to the agreements reached at the meeting, AOA agreed to:
a)

publicize and endorse Vistakon's letter to pharmacy and
drug store trade associations.

b)

publicize and endorse Vistakon's sales policy.

c)

pass on to state optometric associations the name o f any
optometrist identified as a source o f Contact Lenses for
Alternative Channels for possible action, including action
to seek to revoke the optometrist's license.

93. Both AOA and Vistakon implemented the agreements reached in their
October 1989 meeting.
94. Representatives o f AOA met with representatives o f CIBA in the Fall o f 1989
to discuss concerns with sales of Contact Lenses by drug stores, pharmacies, mail order,
and other Alternative Channels.
95. In December 1989, CLASS was founded (but not incorporated) by leading
optometrists from CLASS'S Constituent Groups. The first formal meeting o f CLASS was
held in 1990, in Ft. Lauderdale, Florida, with fiscal and administrative assistance from
Defendant Manufacturers. A significant purpose for the creation of CLASS for members
O's —including Klein, Remba, Rigel, Snyder, Solomon, and Yamane ~ was to use the
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professional and economic influence o f CLASS'S Constituent Groups and CLASS'S
members to influence the activities o f and over time reach agreements with Contact Lens
Manufacturers to alter their practices so that Alternative Channels would be
disadvantaged as compared to O's.
96. From their inception, CLASS and CLASS'S Constituent Groups threatened
not to prescribe the Contact Lenses o f any manufacturer that sold Contact Lenses to
Alternative Channels and threatened to use their influence to persuade other O's to do the
same.
97. On behalf o f AOA and CLASS (and CLASS'S Constituent Groups), Rigel
wrote to CIBA requesting that C1BA endorse the policy statement issued by Vistakon
pursuant to which Vistakon had opposed and said it would seek to prevent sales o f its
Contact Lenses to Alternative Channels. CIBA did so.
98. In the first half of 1990, Rigel and Yamane (both members o f CLASS), acting
at the specific direction o f AOA, wrote letters to other Contact Lens Manufacturers
asking, them to express their sales policy in certain uniform terms that effectively would
eliminate sales o f Contact Lenses to, erect barriers to entry for, or otherwise raise the
costs o f doing business by, Alternative Channels. Rigel and Yamane wrote that the
Manufacturer’s response, or failure to respond, would be publicized in a membership
publication of AOA's Contact Lens Section, o f which Rigel was Chair and Yamane was
Secretary.
99. Because Vistakon and Bausch & Lomb had already agreed to restrain their
sales o f Contact Lenses to Alternative Channels, neither Rigel nor Yamane wrote the
letter described in the immediately preceding paragraph to Vistakon or Bausch 8c Lomb.
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100. In June 1990, Bausch & Lomb announced a sales policy pursuant to which
Bausch 8c Lomb would sell Contact Lenses only to the Three O's, indicating that it did so
in response to AOA's request.
101. AO A and Vistakon met in December 1990 to further discuss these and other
agreements and to further the implementation o f their agreements.
LIMITING DISTRIBUTION TO THOSE W ITH A FITTER ON THE
PREMISES
102. At a meeting in Scottsdale, Arizona in November 1991, CLASS and each o f
CLASS'S Constituent Groups solicited from Vistakon individually and from the other
Contact Lens Manufacturers generally their agreements to eliminate sales o f Contact
Lenses to, or at least raise the cost o f doing business for, Alternative Channels. In
advance o f the meeting, CLASS instructed the attending Contact Lens Manufacturers to
have senior sales and marketing employees prepared to answer questions such as:
a)

Is mail order and drug store dispensing o f contact lenses in the best
interest o f the contact lens industry?

b)

Are the [contact lens] "movers and shakers" and the
suppliers "moving and shaking" in harmony?

103. AOA, CLASS, and CLASS'S Constituent Groups agreed to prevent or
reduce the channeling by O's o f consumers away from Defendant Contact Lens
Manufacturers' Contact Lenses, but only if Defendant Contact Lens Manufacturers
eliminated, or at least severely restricted, supply o f the Manufacturers' Contact Lenses to
Alternative Channels.
104. Representatives of AOA met with representatives o f CIBA in December
1991 to discuss similar "matters of mutual concern."

27

105. During the first week o f January 1992, Solomon on behalf o f AO A, and
Harold Johnson on behalf of Bausch & Lomb, met to discuss "diversion," other
marketing issues, and how to respond to those issues.
106, Officers of AOA and senior executives o f Vistakon met at Amelia Island,
Florida in mid-January 1992. Leadingham, DeCook, Gazaway, Hopping, and Elliott
(then President of AOA) participated in the meeting. Shortly after the meeting Vistakon
released a newly worded restrictive sales policy and undertook a campaign of strictly
enforcing this new sales policy, eliminating sales to any purchasers, including wholesale
distributors, who did or might sell Contact Lenses to Alternative Channels,
--

1071" Vistakon prepared, issued, and enforced a "Do N ot Sell" list of Alternative

Channels to its Authorized Distributors and others, warning that sales to those on the list
would result in being terminated as an Authorized Distributor or active account.
Vistakon periodically updated this "Do Not Sell" list.
108. Representatives of AOA and Bausch & Lomb met in March 1992 in Atlanta
to discuss sales o f Bausch & Lomb Contact Lenses by Alternative Channels and other
marketing issues.
109. Pursuant to agreement with AOA and CLASS (and CLASS'S Constituent
Groups), Vistakon, Bausch & Lomb, and CIBA altered the wording and enforcement o f
their sales policies to require that their Contact Lenses be sold only to and by O's who
both actually examined patients and fit Contact Lenses on patients’ eyes. This new
requirement was referred to as requiring a "Fitter on the Premises."
110. Pursuant to an agreement with AOA and CLASS (and CLASS'S Constituent
Groups), Defendant Manufacturers sought to foreclose or lessen competition from
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Alternative Channels by describing Contact Lenses in the product labeling or in
packaging inserts, and other statements made to mislead the public into a belief that
Contact Lenses (1) must be sold either by an O or by an entity with a "Fitter on the
Premises" and/or (2) that federal law required a prescription as a precondition for the sale
of Contact Lenses and/or (3) that state law imposed more restrictions on the sale of
Contact Lens than state law did in fact impose.
111. AOA regularly relayed written and verbal complaints from'optometrists
concerning the sale o f Contact Lenses through Alternative Channels to Defendant
Manufacturers and then conveyed the Manufacturer's response back to the complaining
optometrist, thus putting the influence o f AOA behind the individual optometrist's
complaint.
112. Once Defendant Manufacturers restrained the sale o f Contact Lenses to
Alternative Channels, AOA policed the market and informed Defendant Manufacturers
when Alternative Channels were selling the Manufacturer's Contact Lenses.
113. Contact Lens Manufacturers exchanged customer and sales information at
meetings o f the Contact Lens Credit Group. The formation o f the group was urged by
CIBA and created and hosted by TRW. This group o f credit managers o f Contact Lens
Manufacturers met for the ostensible sole purpose o f exchanging credit information. The
group met in New Orleans on May 26-27, 1988 and at various other places in 1989-91.
Topics discussed at these meetings included which Defendant Manufacturers were selling
Contact Lenses to identified Alternative Channels, the resale o f Contact Lenses, and
distribution o f Contact Lenses in general. In addition, participants exchanged
information on which customers they considered Alternative Channels.
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114. Through the TRW Contact Lens Credit Group and other industry meetings,
Contact Lens Manufacturers conveyed to each other, coordinated, and monitored their
sales to Alternative Channels.
ANTICOMPETITIVE EFFECTS OF THESE JOINT ACTIVITIES
115. A s a result of the agreements and concerted actions described above, the
supply o f Contact Lenses to Alternative Channels, which had been plentiful, was severely
restrained, and in some instances virtually eliminated, and prices paid by consumers for
Contact Lenses increased to or were maintained at substantially higher levels than prices
would have been in a free and competitive market.
116. Consumers who bought their Contact Lenses either from O's or any
Alternative Channel paid higher prices for Contact Lenses than they would have if there
had been unrestrained competition from and among Alternative Channels.
117. Consumers who could still buy their Contact Lenses from Alternative
Channels paid higher prices for Contact Lenses than they would have paid to Alternative
Channels that had unrestrained access to supply and faced price competition from O's and
other Alternative Channels in a free and competitive market.
118. Restricted distribution imposed on Alternative Channels a not less than 10%
to 20% increase in their costs o f obtaining Contact Lenses often resulting in higher
charges to consumers. The out-of-pocket increase in costs borne by Alternative Channels
included: (1) the loss of benefits from direct transactions with Manufacturers, such as
volume discounts, credit sales, free diagnostic and sample Contact Lenses, professional
and advertising allowances, promotional discounts, and the right to return defective
merchandise; (2) the added markups imposed by the few remaining sources of Contact
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Lenses for Alternative Channels; and (3) the additional costs o f finding and securing
supply. Restricted distribution, because supply was both uncertain and necessarily
covert, also hampered the efforts o f Alternative Channels to provide the conveniences
sought by consumers and normally provided by Alternative Channels.
119. Restricted distribution hampered the growth o f Alternative Channels as a
percent of total retail market, both as to existing Alternative Channels and potential
entrants.
120. The Three O's foreclosed actual and potential competition to Defendant
Manufacturers by agreeing not to prescribe, sell, or distribute any Contact Lens provided
by a manufacturer that did not establish and enforce actual practices to limit its Contact
Lens distribution to businesses operated by O's actually fitting Contact Lenses on the
premises.
121. Entry into Contact Lens markets by, or competition in those markets from,
Alternative Channels was deterred if and as the Alternative Channels were unwilling or
unable to develop retail outlets with a "Fitter on the Premises."
122. As a result of this conspiracy, any purchaser o f Contact Lenses
manufactured by Defendant Manufacturers from Alternative Channels paid prices higher
than prices available directly from Defendant Manufacturers or from authorized
distributors for Defendant Manufacturers' products.
123. The net price of Contact Lenses to Alternative Channels became and is
higher because either the actual price o f the lens to Alternative Channels exceeded the
price at which Contact Lenses were otherwise available directly from either Defendant
Manufacturers or their authorized distributors, or the conspiracy prevented Alternative
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Channels from obtaining an adequate supply o f Contact Lenses from either the Defendant
Manufacturers or the authorized distributors o f Defendant Manufacturers.
124. The foregoing contract, combination, and conspiracy constitutes a
continuing violation o f section 1 o f the Sherman Antitrust Act, 15 U.S.C. § 1, that has
unreasonably restrained trade and commerce in the sale of Contact Lenses.
125. This unlawful contract, combination, and conspiracy and its effects are
continuing and the persons represented by the State have been injured in their business
and property by reason of such violation in an amount that will be established at the trial
o f this action.
126. The affects of this unlawful contract, combination, and conspiracy will
continue and the injury to the business and property o f the persons represented by the
State will continue to be injured in their business and property by reason o f such
continuing violation unless the injunctive relief prayed for in this complaint is granted.
Neither the State nor the persons represented by it have an adequate remedy at law.
SECOND CLAIM FO R R E L IE F - SHERM AN A CT SE C T IO N 1 RESTRAINTS AGREED TO AM ONG O 'S AND T H E IR TRA D E
ASSOCIATIONS
127. The State repeats and realleges each and every allegation contained in
paragraphs 1 through 126 with the same force and effect as if here set forth in frill
128. Beginning sometime in 1985, the exact date unknown to the State, and
continuing thereafter, Defendant O's, Defendant O's Trade Associations, and their
co-conspirators have illegally restrained the sale o f Contact Lenses in'violation o f section
1 o f the Sherman Act, 15U .S.C .§ 1, to gain competitive advantages in the sale of
Contact Lenses.
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129. The restraints consist o f continuing agreements, understandings, and
concerted actions between and among defendants and among defendants and their
co-conspirators, to foreclose or limit severely competitive alternatives that could be
offered by Alternative Channels.
130. The illegal restraints in violation o f Sherman Act Section 1 in a market for
Contact Lenses have had the following anticompetitive effects, among others:
a)

actual and potential competition between O's and others have been
restrained or eliminated;

b)

prices to consumers for Contact Lenses have been raised, maintained, and
stabilized;

c)

actual and potential competitors o f defendants in this market have been
injured in their business and property as a result;

d)

consumers have been denied the benefits o f a free, open, and competitive
market;

e)

consumers for whom Contact Lenses are either medically indicated or
individually desired have been denied the benefits o f a free, open, and
competitive market; and

f)

' the public and the State's general welfare and economy have been injured.

.131, These restraints and their effects are continuing and will continue unless the
injunctive relief requested below is granted. The State and the persons represented by the
State have no adequate remedy at law.

33

-ft -

V

*

132. A s a result of the violations o f law alleged in this claim, the State and the
persons represented by the State have been injured in their business and property in an
amount that will be established at the trial o f this action.
TH IRD CLAIM FO R R E L IE F - SH ERM A N A C T SE C T IO N 1
RESTRAINTS AGREED TO AM ONG O 'S AND M ANUFACTURERS
133. The State repeats and realleges each and every allegation contained in
paragraphs 1 through 132 with the same force and effect as if here set forth in full.
134. In violation of section 1 o f the Sherman Act, 15 U.S.C. § 1, defendant O's,
Defendant O's Trade Associations, and Defendant Manufacturers, and their
co-conspirators entered into a contract, combination, and conspiracy in unreasonable
restraint of trade and commerce in the sales o f Contact Lenses.
135. This unlawful contract, combination, and conspiracy and the effects thereof
are continuing and will continue unless the injunctive relief requested below is granted.
The State has no adequate remedy at law.
136. A s a result of the violations o f law alleged in this claim, the State and the
persons represented by the State and the persons represented by the State have been
injured in their business and property in an amount that will be established at the trial of
this action.

FO U RTH CLAIM FO R R E L IE F - SHERM AN A C T SECTIO N 1
RESTRAINTS AGREED TO AM ONG M ANUFACTURERS
137. The State repeats and realleges each and every allegation contained in
paragraphs 1 through 136 with the same force and effect as if here set forth in foil.
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138. In violation o f section 1 o f the Sherman Act, 15 U.S.C. § 1, Defendant
Manufacturers and their co-conspirators entered into a contract, combination, and
conspiracy in unreasonable restraint o f trade and commerce in the sale o f Contact Lenses.
139. The restraints o f this market has been effected by the means and the overt
acts described above.
140. Defendant Manufacturers and others acting in concert w ith them intended
by their actions to:
a) control the supply and price o f Contact Lenses in the relevant market;
b) eliminate actual and potential competition in the market; and
c) exclude and foreclose other persons from participating in or entering
the market.
141. This restraint has had, among other things, the following effects:
a)

actual and potential competing sellers o f Contact Lenses have been
restrained, suppressed, and eliminated;

b)

purchasers o f Contact Lenses have had to pay prices that have been
raised, maintained, or stabilized;

c)

actual and potential competing sellers have been injured in their
business and property;

d)

in place of a free, open, and competitive market, restraints in the
relevant market have been established or maintained;

e)

patients and other consumers have been denied the benefits o f a
free, open, and competitive market; and
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f)

the public and the State's general welfare and economy have been
injured.

142. As a result of the violations o f law alleged in this claim, the State and
persons represented by the State have been injured in their business and property in an
amount that will be established at the trial o f this action.
143. This unlawful contract, combination, and conspiracy and the effects thereof
are continuing and will continue unless the injunctive relief requested below is granted.
The State has no adequate remedy at law.
FIFT H CLA IM F O R R E L IE F - STA TE LA W C LA IM
144. Plaintiff repeats and realleges each and every allegation contained in
paragraphs 1 through 143 with the same force and effect as if set forth in full herein.
145. The aforementioned practices (Defendants' practices) violate 10
M.R.S.A.§1101 and 5 M.R.S.A. §207.
PR A Y ER F O R R E L IE F
WHEREFORE, the State of Maine requests:
A.

That the Court adjudge and decree that the defendants have committed the
violations of federal and state law alleged herein;

B.

That the Court enjoin the defendants from tying the sale of Vision
Services to the purchase o f Contact Lenses;

C.

That the defendants and their directors, officers, employees, agents, and
successors be enjoined and restrained from, in any manner, directly or
indirectly, continuing or maintaining the violations o f section 1 o f the
Sherman Act in which they are alleged to have been engaged, or from
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committing any other violations o f such statutes having a similar purpose
or effect;
D.

That pursuant to sections 4 and 4c o f the Clayton Act, 15 U.S.C. §§ 15,
15c the Court enter judgment against defendants, jointly and severally, for
three times the amount o f damages suffered by the State and the persons
represented by the State as a result o f defendants' violations of section 1
o f the Sherman Act, 15 U.S.C. § 1;

E.

That the State of Maine be awarded its costs o f suit, including reasonable
attorney's fees;

F.

That the State o f Maine be granted actual damages, treble damages,
injunctive relief, penalties, costs, and fees, pursuant to the pendant claims
under state law asserted by the State; and

G.

That the State be granted such other and further relief as the Court may
deem just and proper.
DEMAND FOR JURY TRIAL

The State o f Maine demands a trial by jury for each and every issue triable o f right to
ajury.

Dated: May

, 1998
Respectfully submitted,
ANDREW KETTERER
Attorney General o f M aine_______
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S T E V E N L. WESSLER
Assistant Attorney General
Chief, Public Protection Division
6 State House Station
Augusta, Maine 04333
(207)626-8800

Attorneys for the State o f Maine
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